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Recounts, Rechecks and Election Contests

Title 19 and the Post-Election Environment

by Angelo J. Genova and Peter J. Cammarano Il

The purpose of an election is not to
declare a victor. Rather, it is to
convince the losers that they lost and
lost fairly.* Title 19, the body of
statutory election law in New Jersey,
contains a comprehensive regime for
ensuring that election results can be
adequately analyzed to dispel any
doubt regarding an election outcome.
There are two separate sections of Title
19 that permit the scrutiny of election
results, and that are designed to instill
confidence in the outcome of
elections: the statutory provisions for
recounts, and the statutory provisions
for election contests.

Recounts of Votes Cast in an Election

The recount process pursuant to N.J.S.A. 19:28-1, et seq.
permits a second look at the official election results when
there is reason 1o believe an error has been made in counting
the votes of that election. A candidate in the election, or any
10 voters, may make an application to the New Jersey Superi-
or Court in the county where the election took place, for a
recount of the votes cast in the election.” The application for
a recount must be filed within 15 days following the election.’
The party filing the recount application must deposit a court-
ordered sum, not to exceed $235 per election district being
recounted, “as security for the payment of the costs and
expenses of the recount in case the original count be con-
firmed.”* If the recount results in a change of the declared
election winner, or an alteration in any election district of
more than 10 votes or 10 percent of the total vote cast in the
election district, then the recount applicant will have their
deposit returned, and the costs and expenses of the recount
are paid by the state or political subdivision that held the elec-
tion in question.®

The recount is conducted by the county‘ board of elec-
tions.® The method of conducting a recount of paper ballots
(i.e., absentee, provisional, emergency) is simple and straight-
forward; the board recounts the ballots by hand, and re-tabu-
lates the resulis. The recount of machine-cast ballots, known
as a recheck, simply involves the reprinting of the tally sheets
from the voting machines at issue.” If the recount process
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changes the result of the election, the
superior court will order the revocation
of the certificate of election issued to the
putative winner, and the issuance of
another certificate to the actual winner
of the election.®

However, as a practical matter, it is an
exceedingly rare case where a recount
changes the election results. The recount
and recheck are strictly a mathematical
exercise. The election results on election
night represent a set of numbers, reflect-
ing the vote tallies for various candidates
and/or public questions. The recount is
merely an attempt to confirm that those
sets of numbers are accurate. To use a
sports analogy, the recount is a look at
the video replay when the decision is
nearly too close to call.

If the vote talles shift as a result of a
recount, invariably the numbers barely
change at all. A recount almost never
results in a change in the election
results. For that dramatic outcome to
occur, a party needs to file a lawsuit
challenging the election results.

Election Contests—Challenging the
Election Results

Election results may be challenged in
court by any voter in the election at
issue upon the filing of a unique plead-
ing—the election contest petition. New
Jersey courts have a long tradition of
election contests, dating back to the
birth of the Republic.’ Indeed, the first
congressional races following the ratifi-
cation of the U.S. Constitution resulted
in the infant nation’s first election con-
test, right here in New Jersey.”

Since “it is the firmly established policy
of this State that the public interest mani-
festly requires that election contests be
promptly tried,”" the election contest has
a vanishingly short statute of limitations.

[Tlhe time frames are condensed in
deference to the need to have the

election results certified and an office-
holder sworn in."?

[Tlhe election contest statute is
designed to provide a speedy and effi-
cient mechanism for a challenge to be
brought and completed.”

Any contest petition challenging the
results of a primary election must be
filed within 10 days following the pri-
mary election.” Any contest petition
challenging the results of a general elec-
tion must be filed within 30 days fol-
lowing the general election.”

The election contest statute of limita-
tions also includes a discovery rule. If
the grounds on which the election is
being challenged are discovered from
election materials filed subsequent to
the election, the contest petition may be
filed 10 or 30 days, respectively, after
the election materials are filed.™

Finally, a contest petition can be filed
within 10 days following the conclusion
of a recount.”

The election contest petition must
set forth one of several prescribed statu-
tory grounds on which the election is
being challenged.” Among the grounds
upon which a contest petition must
depend are:

1. malconduct, fraud or corruption by
election workers or county board of
elections members, sufficient to
change the election result;

2. that the election winner was ineligi-
ble to serve in the office;

3. that the winner was disenfranchised
as a result of criminal conviction at
the election;

4, that the winner bribed or attempted
to bribe any election official in fur-
therance of his or her election;

5. receipt of a number of illegal votes,
or rejection of a number of legal
votes, sufficient to change the elec-
tion result;

6. any error in counting votes or
declaring the election resulf, suffi-
cient to change the election result;

7. any other cause that shows that
another person was legally elected;

8. spending any money or incurring
any liability in violation of cam-
paign finance laws;

9. that a nomination petition was not
filed in good faith or with a lawful
affidavit.”

In an election involving the entire
state, or more than one county, the con-
test petition is filed in the New Jersey
Superior Court by 25 voters or the
defeated candidate® In all other elec-
tions, the contest petition is filed in the
superior court by 15 voters or the defeat-
ed candidate.® The contest petition
must be verified by oath by two of the
petitioners or the defeated candidate,
which may be made on information
and belief, and the petition must be
filed along with a $500 deposit with the
court.” When the grounds for the elec-
tion contest includes iliegal votes
received or legal votes rejected, the
names of the voters and their election
districts must be set forth in the peti-
tion, if known ®

Because of the strong public policy in
favor of resolving election contests
promptly, the court hearing must be
scheduled at least 15 days, and no more
than 30 days, after the filing of the con-
test petition.* At trial, the procedure is
similar to “a civil action so far as practi-
cable,...under the control and direction
of the court, which shall hear and deter-
mine the matter without a jury.”” The
court enjoys the power to require
amendments to the contest petition,
and to allow adjournments for up to 30
days, but the reason for such adjourn-
ment must be submitted by affidavit.®

If and when voters are called to testi-
fy at trial, the court may compel them
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to disclose how they voted.” However,
this power to compel a voter to reveal
how he or she cast a vote belongs to the
court, and the court alone.”

[TThe statute empowers the court, and
only the court, to compe! a challenged
voter 1o reveal his vote”

The court must ultimately determine
whether the declared winner of the elec-
tion was, in fact, duly elected, and
whether they shall retain their certifi-
cate of election.” Depending on the out-
come at trial, the court can revoke the
winning candidate’s certificate of elec-
tion, or vacate the election results,™ or
order the true winning candidate (ie.,
the winner in court) into office.® In a
loser-pays arrangement not seen in
many other contexts across American
jurisprudence, each party to an election
contest is liable for their respective
costs.®

The foregoing collection of statutory
rules and requirements govern a curious
pleading, the election contest petition,
and result in the “right of a defeated
candidate to contest the outcome of an
election [being] carefully
scribed.”® Although the contents of the
contest petition are statutorily pre-
scribed, the legal sufficlency of the con-
test petition has been thoroughly
litigated over more than a century in
New Jersey courts. For the first time in a
generation, the New Jersey Supreme
Court recently handed down a decision
regarding the legal sufficiency of elec-
tion contest petitions.

In In re the Contest of the November 8,
2005 General Election for the Office of
Mayor of the Township of Parsippany-Troy
Hills, Justice Helen E. Hoens delivered
an insightful and comprehensive histo-
ry of Title 19 in general, and the elec-
tion contest statute in particular.®
While acknowledging that New Jersey's

circum-
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“election laws provide us with the
framework within which our Legislature
has directed an election contest must
proceed,” the Court was confronted
with the issue of “what standard gov-
erns the adequacy of an election contest
petition that is challenged through a
motion to dismiss,”*

The election contest petition at issue
in Parsippany was challenged as legally
insufficient on its face, and thrown out
by the trial court on a motion to dis-
miss. Upon reviewing the century-and-
a-half evolution of the election contest
statute, and case law construing it over
the vears, the Court ultimately ruled
that “[v]iewed in this context, the peti-
tion was sufficient to withstand the
motion to dismiss for failure to state a
claim.”®™ But, the core of the Court’s
decision was its clarification of the
pleading standard for a contest petition.

An election contest petition s not a
complaint, the purpose of which is to
give one's adversary notice of the
claim...it is, instead, a petition that
takes the place of a pleading to initi-
ate the election contest, which must
set forth one of the permitted
grounds, and which must otherwise
comply with the statutory require-
ments.*

According to the Parsippany Court,
the election contest petition is not a
mere complaint “to be tested against lib-
eral notice pleading concepts.”® It is a
creature of state statutory law, and must
be shaped according to those legislative
dictates. The content of the election
contest petition is defined by its statuto-
ry source, and must abide by the
requirements imposed by the Legisla-
ture to be legally sufficient.

Handed down by the New Jersey
Supreme Court more than two years
after the mayoral election at issue, the

Parsippany case represents the lengthiest
election contest in state history, The
decision also represents the first pro-
nouncement from the Court regarding
election contest petitions in many years.
The Parsippany case settles questions
over the legal sufficiency of contest peti-
tions that have remained unaddressed
for decades, and that lawyers and courts
alike have stumbled across. The Parsip-
pany Court resolved lingering issues sur-
rounding the preparation of election
contest petitions, and practitioners
involved in these cases are well-advised
to consult the decision before com-
mencing this unique and exciting litiga-
tion. &v
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